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From: Libby Faulk/R8/USEPA/US

To:  Jim Martin/R8/USEPA/US@EPA

Cc:  Howard Cantor/R8/USEPA/US@EPA, Martin Hestmark/R8/USEPA/US@EPA, Bill Murray/R8/USEPA/US@EPA,
Steve Wharton/R8/USEPA/US@EPA, Michael Holmes/R8/USEPA/US@EPA, Jennifer
Lane/R8/USEPA/US@EPA, Peggy Linn/R8/USEPA/US@EPA, Fells.Sandy@epa.gov

Date:  09/18/2012 11:59 AM

Subject:  Upper Cement Creek

Hi Jim,

Attached are Upper Cement Creek talking points for your conversations with the State Legislatures and
Congressman Tipton's District Director. These are the talking points that were used during EPA's recent visit
to Silverton in August to discuss with the community EPA and Sunnyside's plan to request information from
each other in order to begin discussions toward water quality issues in the Animas River.

I've also included the draft communication strategy for background information. Just so you're aware, we did
not get a response to comments from CDPHE nor BLM on the communication strategy so it's still very much
in draft form. This is why we instead used the separate attached talking points during the trip to Silverton.
Here is the contact information for the State Representatives and Congressmen Tipton's District Director:

» Colorado Representative J. Paul Brown - Capitol # 303-866-2914 or by cell 970-759-4157

» Colorado Representative Don Coram - Capitol # 303-866-2955 (Note - Rep. Coram did not show up to
your meeting in April.)

» Colorado Senator Ellen Roberts - Capitol # 303-866-4884 or by cell 970-259-1594
« Congressman Tipton's District Director Scott Streit - 970-241-2499
Let me know if you need anything else.

Sincerely, Libby



Joint messages -August 23 ARSG Mtg.docx Draft. ComStrat.0918.1 2. docx
Libby Faulk

Acting Community Involvement Program Manager

U.S. EPA Region 8 (80C)

1595 Wynkoop St.

Denver, Colorado 80202

faulk.libby@epa.gov

303-312-6083

1-800-227-8917, ext. 3126083 (Region 8 States only)



Joint messages used for the ARSG meeting August 23, 2012

Upper Cement Creek



· Sunnyside Gold Corporation (Sunnyside) initiated an August 1, 2012 meeting with representatives of EPA, BLM and CDPHE to begin discussions toward addressing water quality issues in the Animas River.  We need an agreement to move forward in lieu of listing.

· EPA, BLM CDPHE and Sunnyside are now working to further develop that legal framework, and as part of that process, EPA and Sunnyside will be making information requests of each other.  These requests are part of the collaborative process and are not a precursor to a Superfund Listing on the National Priorities List.

· EPA, BLM, CDPHE and Sunnyside also agreed that these new discussions do not change each party’s commitment to continue working collaboratively with all the stakeholders including ARSG to address the water quality issues in the Animas River.

· Since April, data has been shared, Sunnyside has completed an analysis of metals loading for a potion of the watershed, and more data is expected in October regarding zinc loads.

· We expect to have more details in the near future, and we will keep you informed as we know more.












DRAFT –for internal use:  not for distribution



Communication Strategy Regarding Legal Framework Interests

 at Upper Cement Creek



Prepared by:	Jennifer Lane (303-312-6813), August 20, 2012



Issue:  	Sunnyside Gold Corporation initiated an August 1, 2012 meeting with representatives of EPA, BLM and CDPHE to discuss a legal framework for resolving their responsibilities and future obligation at the site.  There was agreement that EPA needs to send information requests (104e letters) to the major owners/ operators in the area.   There was also agreement to continue the collaborative effort to determine the nature and extent of the contamination.

	

Previous Actions: 	



· Sunnyside Gold Corporation sent an October 2011 letter to the Animas River Stakeholder Group and BLM offering $6.5 million to assist in improving the water quality of the Animas River.  A copy of the letter was sent to the Silverton Standard.



· EPA in conjunction with BLM, CDPHE and Sunnyside met with a joint session of the San Juan County Commission and Silverton Town Board on April 19, 2012 and agreed to work collaboratively within the framework of the Animas River Stakeholder Group to address the water quality issues in the Animas River.



· Representatives of EPA and CDPHE briefed state legislators April 17, 2012 about the collaborative approach with the Animas River Stakeholder Group.



· Sunnyside Gold Corporation has completed two reports:  an analysis of the metals loading to the streams in the watershed and an analysis of different conventional treatment options for Upper Cement Creek.





Media Interest

Colorado Public Radio

Durango Herald

Silverton Standard 

  

Visibility:	High



Key EPA Contacts:

Michael Holmes, Remedial Project Manager		303-312-6607

Steve Wharton, Supervisor, Colorado Remedial Unit	303-312-6935

Jennifer Lane, Community Involvement Coord.		303-312-6813

Peggy Linn, Community Involvement Coord.		303-312-6622

Steve Way, On-Scene Coordinator			303-312-6723

Richard Sisk, CERCLA Attorney			303-312-6638

Mike Rudy, CERCLA Enforcement 			303 312-6332

Andrea Madigan					303 312-6904

Matt Cohn						303 312-6853

Kelcey Land						303 312-6393

Martin Hestmark					303 312-6776

David Ostrander					303 312-6827



CDPHE Contacts:		

Marilyn Null, Community Involvement Coord.	303-692-3304

Warren Smith, Community Involvement Mgr.	 303-692-3373

Dan Scheppers, Remedial Program Manager	303-692-3398

Barbara Nabors, PA/SI/Pre-listing Unit Leader	303-692-3393

Doug Jamison, Superfund/VCRA Unit Leader	303-692-3404

Craig Gander, Project Manager			303-692-3449

Steve Gunderson

Scott Klarich

Bonie Pate					303-692-3557

Sarah Johnson

Kelly Morgan



BLM Contacts:

Kay Zillich, BLM Abandoned Mine Program	970-385-1239

Brent Lewis, BLM AML State Office 		303-239-3711

Brad Dodd, Durango Office

Lori Armstrong, Montrose

Lisa Richardson					970-769-5363

Ann Umphres, DOI Solicitor			303-231-5353 x343



USFS Contacts:

Matt Janowiak

Mark Stiles

Brian Lloyd 



Kinross Contacts:

Larry Perino						406-579-7053

Nathan M. Longenecker, VP& General Counsel		303-718-4508
Sunnyside Gold Corporation
1888 Sherman Street, Suite 780
Denver, Colorado 80203

Nathan M. Longenecker					303-718-4508
Assistant General Counsel
Kinross Gold U.S.A., Inc.
5370 Kietzke Lane, Suite 102
Reno, Nevada 89511
Kevin Roach – Remediation Mgr.



DRMS Contacts:

Loretta Pineda						303-866-3567

Bruce Stover						303-866-3567 x8146

Kirstin Brown						970-903-7889 









San Juan County 					All via 970-387-5766

Willy Tookey

Pete McKay

Ernie Kuhlman

Terry Rhoades – 					970-769-0148 (Home?)



Town of Silverton

Mayor Terry Kerwin

Town Board members who came to meetings/tour: Carla Safranski, John Schertz?, 



ARSG Coordinators

Peter Butler, 970-259-0986

Bill Simon, 970-385-4138

Steve Fearn, 970-387-5813



Media Contacts

· Ben Markus, Reporter, Colorado Public Radio, Colorado Public Radio
7409 South Alton Court, Centennial, CO 80112, (303) 871-9191 x 471 or  (510) 691-4920 (cell); bmarkus@cpr.org

· Mark Esper, Silverton Standard, editor@silvertonstandard.com, 970-387-5477 (?)

· Dale Rodebaugh, Durango Herald, 970-259-1770; daler@durangoherald.com



Audience:

Animas River Stakeholder Group 

Southwest Water Conservation District

mining companies

Trout Unlimited

BLM

USGS

State of Colorado’s HMWMD, WQCC and DNR-DRMS

San Juan County Commissioners

Silverton Town Board

Citizens

State and federal elected officials

Press and general public

Local organizations  

Mountain Studies Institute

Colorado Wild

Colorado Avalanche Info Center

Local historical society

Recreationalists

Downstreamers (i.e. Animas Watershed Partnership, La Plata County Commissioners, San Juan Citizens Alliance, City of Durango Water Commission)

Local business owners (Silverton Mountain Ski Area, Grand Imperial, Outdoor World, Teller House, Triangle Auto, etc.)















Objectives/Strategy:



· Inform stakeholders and local elected officials of Sunnyside’s interest in establishing a legal framework to resolve their responsibilities at the site.

· Explain the US’s need to send information requests (104e letters) to Sunnyside before we can agree on a legal framework that will meet Sunnyside’s desire for certainty.

· Assure community members that the letters are unrelated to listing on the National Priorities List, and that we are committed to a collaborative approach.

· Answer questions.



Messages



Sub-messages – Sunnyside



· While we remain committed to a collaborative approach for cleaning up the Animas River, we are looking to define a legal framework that will provide some certainty with regard to our responsibilities in the watershed.

· We met recently with representatives from EPA, BLM and the state to begin discussing our interests in a legal framework and to define our responsibilities in the watershed.

· It is our understanding that all the parties remain committed to a collaborative effort and have agreed to explore legal options outside of National Priorities Listing.

· In order to provide a legal framework that will provide as much certainty as possible, EPA and Sunnyside will be making information requests of each other.

· These requests are part of the collaborative process and not a precursor to a listing on the National Priorities List.  

· Sunnyside’s request will be made under the Freedom of Information Act.

· EPA’s request will take the form of a 104 (e) letter but without any Notice or Demand.

· EPA, BLM, and the State explained the need to gather some additional information regarding the history of Sunnyside’s operations at the site and Sunnyside’s relationships with its parent corporations.

· EPA and BLM also explained that in order to get the approvals necessary for any legal framework that provides Sunnyside the certainty we would like, the information requests would need to be under the formal process provided under section 104(e) of CERCLA.

· We have been assured by EPA and BLM that these letters are not a trigger for the listing process.

· Sunnyside is committed to continuing to serve as a catalyst for the collaborative process to improve water quality in the Animas River.

 

Sub-messages – EPA 



· The EPA remains firmly committed to working with the community and ARSG on a collaborative approach to solutions.  

· Given Sunnyside’s interests in looking for some certainty with regard to their responsibilities, EPA needs some additional information regarding the history of Sunnyside’s operations at the site.  We also need information about companies associated with or affiliated with Sunnyside’s.  This information is needed before any firm commitments regarding Sunnyside’s responsibilities can be made.

· At this time, information request letters are just being sent to Sunnyside and companies associated with or affiliated with Sunnyside.  

· We want to assure community members that these letters are not an automatic step toward the National Priorities List.  

· EPA remains committed to using the collaborative approach to define the problem and to define solutions for the problem. 



Joint Messages:

· Sunnyside Gold Corporation initiated an August 1, 2012 meeting with representatives of EPA, BLM and CDPHE to discuss a legal framework for resolving their responsibilities and future obligations at the site.  

· There was agreement at this meeting that EPA and/or BLM would send information requests under section 104(e) to the major owners/ operators in the area.   

· The parties agreed that discussions on the legal framework would begin as soon as possible.

· EPA, BLM, CDPHE and Sunnyside agreed that sending of the letters and discussion of this legal framework does not change each party’s commitment to continue working collaboratively within the framework of the ARSG to address the water quality issues in the Animas River.  

· Since April data has been shared, Sunnyside has completed an analysis of metals loading and more data is expected in October regarding zinc loads.  



Sub-messages – State



· The State recognizes and commends the local community and the Animas River Stakeholders Group for their significant accomplishments over the years, and remains committed to continue working with local stakeholders and other agencies to meet this objective. 

· The State’s ultimate objective for Cement Creek and the Upper Animas River is to reduce metals loading and realize water quality improvements that result in increased diversity and density of aquatic life in the Animas River.  



Sub-messages – BLM



· Message about information gathering/ legal framework?

· The BLM also remains committed to working collaboratively to restore water quality in the Animas River.  





Questions & Answers



What does this mean for the collaborative effort?



EPA, BLM and the state are still firmly committed to a collaborative process with the community and any potentially responsible parties who wish to participate.  Once we have a solution defined, we will look within our authorities for ways to continue an approach outside of the National Priorities List.



Why is EPA sending 104e letters?  



EPA has gathered all available information from public records; we are now seeking additional information from three companies that have either owned or operated mines in the upper Cement Creek area.  EPA is taking these steps now because Sunnyside has requested that EPA, BLM, and CDPHE negotiate a legal framework that defines Sunnyside’s responsibilities at the site and information about Sunnyside’s operations at the site and about Sunnyside’s relationship to its parent corporations will help define that responsibility.  



Who will be receiving the 104e letters?



Presently, the focus of the letters is tied to mines connected to the American Tunnel.  EPA is sending information requests to three parties at this time, Sunnyside Gold Corp. and its parent company Kinross Gold Corp, and Mueller.  We need to make sure that we actually send the 104(e) letters BEFORE we say anything publically about Mueller - k



Will EPA be sending 104e letters to other companies?



At this time we don’t know the answer to this question.



What is EPA’s criteria to decide on these three?  



Based on the information gathered so far by EPA from public records, three companies may have some responsibility for at least a portion of the problems related to discharges from the American Tunnel and increased discharges from upgradient mines and they appear to be those most financially viable.



How will the information requests affect the viability of the mining companies that receive one?  



These letters should have no affect on the viability of the receiving company.  



Why can’t EPA hold off and continue to work collaboratively with the stakeholders to come up with options for addressing water quality that are acceptable to all?



EPA needs the information from these information request letters in order to negotiate with Sunnyside regarding a legal framework that will provide Sunnyside the certainty Sunnyside desires.  The less information EPA has the less certainty that EPA can give Sunnyside in a legal agreement. Sending 104(e)s does not change whether EPA works collaboratively with the stakeholders.  



What areas is EPA requesting information about? 



The  largest sources of unremediated mine waste and uncontrolled releases in upper Cement Creek (above Gladstone) include the Gold King 7 Level Mine, American Tunnel, Red and Bonita Mine, Mogul Mine, Mogul North Mine (also known as the Mogul Sublevel 1) and Grand Mogul Mine. 



Will this area expand?



EPA defines the Site as area(s) where hazardous substances have been deposited, stored, disposed, or placed, or has otherwise come to be located (via migration).  This is necessary so that the appropriate remedy will comprehensively address the sources of contamination.  EPA anticipates the area to be addressed will remain focused on the upper Cement Creek sources and discharges described above.  That being said, it is possible that other sources are impacting Cement Creek. 



Who has liability?



Under CERCLA, owners, operators, transporters and arrangers are the defined potentially liable parties at facilities at which there is a release or a threatened release of a hazardous substance which causes the incurrence of response costs.   Present and past owners, operators, transporters or arrangers can be liable.  Under the Clean Water Act, liability exists for present owners or operators that allow unpermitted discharges of pollutants.  For entities that owned or operated mines, legal exposure exists even if EPA does not pursue enforcement.  



The only ways to protect against liability are to eliminate discharges and releases or to settle liability through a legal agreement with EPA or a party who has settled their responsibility through an agreement with EPA.  Volunteering money to assist in addressing water quality issues in Upper Cement Creek does not resolve liability.



How does an EPA cleanup affect those interested in future mining? 



EPA is supportive of having responsible mining entities working in the watershed.  If private enterprises were to mine upper Cement Creek mines that currently discharge uncontrolled and unpermitted releases to Cement Creek, EPA would be interested in creating a win-win solution, so that the mining interests could access those resources while properly managing their appropriately bonded and permitted operations, including solid waste and water discharges. That being said, the EPA is not involved in permitting or overseeing active mining interests, as that falls under the purview of the State of Colorado, Division of Reclamation, Mining and Safety, and the State of Colorado Water Quality Control Division.  



If a water treatment plant were the selected remedy, how much would this cost to construct?



It is difficult to say at this point in time how much it might cost to construct a water treatment plant because the design would be based on how much water would be treated. Costs for operation and maintenance also need to be factored.  Construction costs likely range between $10 million and $20 million depending on design flow rates.  



The estimated cost of a water treatment plant that is currently being designed (30% design) for the Central City/Clear Creek area is $14.2 million.  We anticipate this cost may be lowered as the design is refined.  The design flow rate is 600 gallons per minute.  A water treatment plant with a design flow rate of 1,400 gallons per minute for the Summitville Mine cost approximately $17 million to construct.







Activities

		Action

		Responsible Parties

		Timing



		Finalize joint messages for EPA, Sunnyside, BLM and CDPHE

		Jennifer Lane

		ASAP given that questions likely at Sept. 23rd ARSG meeting



		Brief Jim Martin on communications strategy and next steps?

		Steve Wharton, Mike Holmes, Jennifer Lane, Richard Sisk, Mike Rudy, Martin Hestmark, Bill Murray, others?

		?



		Conference call with state legislators?

		Martin, Hestmark?, Holmes, Lane, Linn?, CDPHE?

		Early September?



		Conference call with San Juan County initiated by Sunnyside

		Hestmark , Holmes, Wharton, Lane, Linn, Sunnyside, BLM, CDPHE

		Early September?





		Conference call with Silverton Town Board initiated by Sunnyside

		Hestmark , Holmes, Wharton, Lane, Linn, Sunnyside, BLM, CDPHE

		Early September?





		Conference call with ARSG stakeholders initiated by Sunnyside

		Hestmark, Holmes, Wharton, Lane, Linn, Sunnyside, BLM, CDPHE

		Early September?

More discussion at

Sept. 23 ARSG meeting











 Background Information 



· The Animas River Stakeholders Group (ARSG) has worked for 17 years to improve the water quality and stream habitat in the Animas River watershed by reducing metal loading from abandoned and inactive mines. The group consists of federal, state and local government agencies, mining interests, environmental interests and local citizens.  ARSG’s main interest is to have a high level of local control over efforts to improve water quality in the basin and to insure that resources are used “on the ground” as opposed to paying consulting and legal fees.  ARSG has evaluated hundreds of mines and remediated more than two thirds of mine waste sites in the area.  



· About half of ARSG’s projects were conducted by mining companies that had some existing liabilities and about a quarter were done by U.S. Forest Service and BLM.The remaining quarter were sponsored by ARSG using EPA/ state funding such as 319 water grants, Brownfields grants and other assistance.



· While the ARSG has made progress, water quality in the Animas River is worsening.  Some members of the ARSG have acknowledged that mining impacts and a high volume of contaminated discharge in Upper Cement Creek are likely beyond their financial capabilities.



· Recent changes in water quality in the Animas River are likely related to cessation of water treatment in Gladstone and plugging of the American Tunnel.



· The largest sources of unremediated mine waste and uncontrolled releases in upper Cement Creek (above Gladstone) include the Gold King 7 Level Mine, American Tunnel, Red and Bonita Mine, Mogul Mine, Mogul North Mine (also known as the Mogul Sublevel 1) and Grand Mogul Mine. 



· The mining-impacted areas are contributing significant metals-laden discharges and need to be addressed.  These areas have complex hydro-geological conditions that need further characterization, involve parties that could potentially contribute, and may involve high-dollar solutions.



· Recent sampling by EPA and the Animas River Stakeholder Group confirms significant increases in the levels of cadmium, zinc and lead in Upper Cement Creek since 2003 when treatment operations ceased. EPA, BLM, and ARSG’s members agree that this deterioration is impacting the Animas River’s ecological resources enough to justify a cleanup action.  



· Trout populations in the Animas River below the Mineral Creek confluence are declining in abundance and distribution. 



· Some collaborative efforts are already underway.   

For example:

· Sunnyside, together with other ARSG members, has completed a characterization report and analysis that includes EPA’s most recent data. 

· BLM and EPA are developing an Ecological Risk Analysis which is needed under their CERCLA responsibilities.  This will also aid in defining the scope of a remedy. 

· BLM is initiating a USGS Transport model to help us assess the relative effectiveness of various cleanup approaches. This will support various “what if” cleanup scenarios in order to better define the most effective cleanup action.

· BLM has contacted vendors to test innovative technologies, but is in need of additional funding to complete on-site pilot tests.

· EPA’s Removal Program is further investigating the Red & Bonita.

· Sunnyside is developing an Alternatives Analysis of Methodologies to Improve Animas River Water Quality.

· BLM, EPA and Sunnyside are discussing how they could officially work together under a formal agreement that works in everyone’s best interest.
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